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liability and, in light of our disposition of the shareholder liability claim against Reinbold 
on appeal, do not reach plaintiffs contingent cross-assignment of error challenging the 

shareholder liability c1aim.m 

principals), Pamcorp,m and Pamcorp Holdings, alleging claims for breach of contract 
and fraud. In addition, as pertinent here, plaintiff asserted a claim of "shareholder 
liability," alleging that Reinbold and Simon should be personally liable for the debts of 
Pamcorp and Pamcorp Holdings--that is, that the "corporate veils" of those entities 
should be "pierced"--because of defendants' alleged control and participation in 

aterial lvmisrepresentations."-@ A 

maining claims were tried to the court. On plaintiffs fraud claim, the court entered 
ent against both Simon and Reinbold for a total of $61,701,719, concluding that 

"plaintiff established actual reliance, that plaintiffs reliance was foolish, that it was 
unreasonable and unjustified, that reliance is an element of fraud, but that reasonable 

concluding that plaintiff had 



a major investor in the project. As described more fully below, the early proposed 

range of $55 million. 

In May 1990, Howard S. Wright Construction Co 
estimate for construction costs of the facility in the 

hangars but did not specify any amount. 

In December 1990, representatives of OPERB, the Port, P 

"3) PERS and/or the Port will purchase the h 
proceeds of Special Facility Tax Exempt Bo 

the Port. That memo stated, in part: 

intent is that the improvements would be acquired in an arms 



"Site Work Allowance $ 1,250,O 

"Hangar Systems & Equipment 

diligence evaluation of the project. The Pamcorp principals met with Treasury, SH&E, 
and the Port and presented a business plan. Pamcorp's financial plan was described as 
"involv[ing] a prudent mix of public and private capital." The plan also showed that $20 
million in capital contributions would be made by investors. At that meeting, Richard 
Murphy of SH&E asked about construction costs. Murphy testified that the Pamcorp 
principals told h m  that the "construction" cost would be about $40 million. The Pamcorp 
principals, in contrast, testified that they told Murphy that the "acquisition" cost would be 
$40 million. The trial court found that the Pamcorp principals "intentionally finessed" 
Murphy on that point, but did not tell "bald-faced lie[s]." When Murphy subsequently 
sought more detailed estimates on construction costs, Kelley sent Murphy the Austin 
Company report, which, as noted above, showed a projected construction cost of 

anything that showed the HSW estimates or the ultimate agreement with HSW to 

Simon instructed HSW not to disclose the construction cost to any 
laintiffs from discove 
financial officer, Seg 



payments on the hangar." 

square foot," which was higher than other recently-constructed hangar facilities. The 
evaluation contained a cost estimate for the facility that was based on the March 199 1 
Austin Company report that built in the 10 percent contingency recommended by the 
Austin Company report, for a total construction cost of $40,563,000. The evaluation also 
contained an estimate of property taxes that was based on the assumption that the hangar 

directors and Reinbold serving as chairman. Kelley became Pamcorp's President and 
CEO, and Simon became its Vice President, Secretary and Treasurer. Pamcorp's boar 
ratified the acts of Kelley, Simon and Reinbold taken before incorporation. Several day 
thereafter, Barclay Pacific Corporation was also incorporated. Richard Barclay was 

financing arrangements of Pamcorp. That summary included a page in 

and Simon contemplated Barclay Pacific selling the hangars to the Port for $40 million 

profits (over $10 million) to pay Reinbold, Kelley, and Simon ''management fees"; 



own capital at risk in the project. 

hangars that would then be used to meet Pamcorp's obligation to provide working capital 
for the project.& Significantly, when the bond issue ultimately closed in July 1992, the 
July 1991 letter of intent, but not the December 1990 letter of understanding--which 

bond proceeds will be used to build the facilities 
million used for capitalized interest, debt service 

principal provided that estimate to anyone at Treasury. 

service reserve and issuance costs. 
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approximately $3 
to Treasury stating in pertinent part: 

25 [million] instead of $38.5 [million]." Murphy then se pdate 

"Taxable revenue bonds amounting to $50.0 million will be issued by the 
Port of Portland to fund the construction of a hangar facility at PDX. 
Approximately $36.6 million of the bond proceeds will be used to build the 
facilities with the remaining $13.4 millio sed for capitalized interest, debt 
service reserve and issuance costs." 

Murphy, as well as SH&E's client, Treasury, believe 
principals of Pamcorp Holdings, would be providing the working capital for the project. 
Treasury was not then aware that Barclay was no longer parti 

fter, in June 1992, the necessary leases were executed 
Port leased land at PDX to Barclay Pacific for construction of the hangars. The lease 
provided not only the payment terms, but provisions for Barclay Pacific to sub-lease to 
Pamcorp. The lease also obligated the Port to issue $50 million in revenue bonds and 
make the proceeds available to Barclay Pacific for construction of the hangars. Barclay 
Pacific was to build the hangars, deed the hangars to the Port, and lease the hang 
fi-om the Port. Barclay was to sub-lease the entire project to Pamcorp. The lease 
agreements provided that Pamcorp shareholders who owned more than 5 perce 
stock would make available working capital for the project in the amount of $1 1 million 
in capital contributions or loans by the time maintenance operations would commence. 

the cost of the bonds. 

Upon Barclay Pacific's receipt of bond proceeds, Reinbold paid himself, Richard Barcl 
and Barclay Associates approximately $1 million to cover expenses and salaries that 
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* .  

Pacific $36.8 million for the han 
the sale of the hangars. 

lay Pacific made a profit of $12.1 million on 

noting that the existing Pamcorp shareholders were not willing to plac 

ultimately decided not to provide additional financing to Pamcorp. Pamcorp then 



personally liable for the debts of Pamcorp and Pamcorp Holdings in the amount of 
$34,5 18,000, based on "milking" of corporate assets and "misrepresentation,"--and that 
either of those bases was sufficient to support the imposition of full liability.-L1?1 
Conversely, the court entered judgment for Simon on the shareholder liability claim, 
determining that plaintiff had failed to show that he exercised the requisite control with 
respect to either Pamcorp or Pamcorp Holdings. 

reasons, including: (1) contrary to the court's legal conclusion, reasonable reliance is an 
element of fraud; (2) he had no duty to correct plaintiffs and SH&E's misunderstanding 
about the cost of construction of the hangars; (3)the cost of construction was not material 
to plaintiffs ultimate decision to enter into the transaction; and (4) in all events, plaintiff 

in denying his counterclaim for atto 

court's determination that Simon was not liable on the shareholder liability claim under 
any of the piercing allegations. 

defendants assert that plaintiff failed to establish several of these elements by clear and 
convincing evidence, we need only address their argument concerning the trial court's 
holding that reliance need not be "reasonable reliance." As explained below, we conclude 



unreasonable: 

"There's an unlimited amount of facts in this case that clearly show that there 
was information everywhere that any prudent person doing any reasonable 
level of due diligence would have been able to find that there was clearly a 
problem in the construction cost of this contract as compared to what the 
State thought it was. The state absolutely didn't do their due diligence. The 

Before addressing the substance of the trial court's analysis, we emphasize that the 
narrow question before us is not whether the trial court correctly determined that 

challenge the trial court's factual finding that plaintiffs reliance was ''unreasonable and 

The primary case on which 



ground of fraud, the person claiming reliance must have had a right to rely 
upon the representations. Generally speaking, the right to rely on 
representations presents the question of the duty of the party to whom the 
representations have been made to use diligence in respect to those 

policy. Is it better to encourage negligence in the foolish, or fraud in the 
deceitful? Either course has obvious dangers. But judicial experience 
exempltfies that the former is the less objectionable and hampers less the 
administration ofpure justice. The law is not designed to protect the vigilant, 
or tolerably vigilant, alone, although it rather favors them, but is intended as 

based on fraud from an independent action for deceit (now generally known as fraud), 
and that the trial court erred in following it because the principle expressed there is 
limited to rescission cases. However, the case law does not support defendants' suggested 
distinction. While it is true that Johnson concerned rescission based on fraud, as did 
many of the cases that relied on it, both the Oregon Supreme Court and our court have 

Auction v. W. Cas., 41 Or App 707,715,598 P2d 1269 

misrepresentation about the annual gross income and expenses of the motel. In 



declined to examine even the records that had been offered and provided by the 
defendants. Id. at 8 1. Moreover, the plaintiffs were aware that the defendants had owned 
the motel for less than a year and thus knew that the representation of annual gross 
income must have been an estimate. Id. We concluded that the defendants' 
representations were, in essence, expressions of opinion on which a buyer should not 
have relied, particularly where the buyers "'have or can obtain equal means of 
information and are equally qualified to judge certain factors claimed to contribute to the 
value of the property offered for sale."' Id. at 8 1-82, quoting Miller v. Protrka, 193 Or 
585,238 P2d 753 (1952). See also Dept. of Transportation v. Hewitt Professional Group, 

the likelihood of condemnation of property in light of notice that provided information 

("Justifiable reliance requires a 'right to rely,' which is acquired by takin 
precautions to safeguard o 

Thus, notwithstanding so 
principle: Reliance in fact must be reasonable, but such reasonableness is measured in the 
totality of the parties' circumstances and c0nduct.m For example, if there is a naive and 
unsophisticated plaintiff on one side of the equation and an unscrupulous defendant who 
made active misrepresentations of fact on the other, a court might well conclude 
although a more sophisticated party would not have taken at face value the false 
representations of the defendant, that particular plaintiff was justified in doing s 
contrast, if a party is a large and sophisticated organization that has at its disposal a small 
army of attorneys, accountants and hired experts to evaluate a business deal, that party, 
like the plaintiff in Coy, probably "ha[s] or can obtain equal means of information and 
[is] equally qualified to judge" the merits of a business proposition, thus making reliance 

, 321 Or 118,895 P2d 755 (1995) (it was not reasonable to rely on representations about 

'concerning the topic); Gregory v. Novak, 121 Or App 651,655,855 P2d 1142 (1993) 

own interests."). 

stensible tensions, Oregon case 1 adheres to a consiste 

In most cases, such an error would require a rem that the factfinder, which 

ing to shareholder liability. OR 
60.15 1 codifies the princi corporation is not personally li 
for the acts or debts of the corporation merely by reason of being a shareholder." 
However, shareholder immunity is not absolute. Rather, in carefully circumscribed 
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virtue of the shareholder's control over the debtor corporation rather than on 
some other theory, the plaintiff must allege and prove not only that the 
debtor corporation was under the actual control of the shareholder but also 
that the plaintiffs inability to collect from the corporation resulted from 
some form of improper conduct on the part of the shareholder. This 
causation requirement has two implications. The shareholder's alleged 
control over the corporation must not be only potential but must actually 
have been exercised in a manner either causing the plaintiff to enter the 
transaction with the corporation or causing the corporation's default on the 
transaction or a resulting obligation. Likewise, the shareholder's conduct 
must have been improper either in relation to the plaintiffs entering the 
transaction or in preventing or interfering with the corpo 
r ability to perfo 

Id. at 108-09. Thus, to pierce, the plaintiff must prove that (1) the defendant co 
the debtor corporation; (2) the defendant engaged in "improper conduct"; and (3) as 
result of that "improper conduct," plaintiff either entered into a transaction that it 
otherwise would not have entered into or plaintiff was 
the insolvent corporation. 

Here, Reinbold asserts that the trial court erred in holding him liable for the debts of 
Pamcorp and Pamcorp Holdings based on "milking" of corporate assets and 
"misrepresentation."m On cross-appeal, plaintiff argues that the trial court erred both in 
granting summary judgment against its "undercapitalization" allegations and in 
concluding that Simon was not liable for the debts of Pamcorp and Pamcorp Holdings. 

on a debt against 

determination that 

misrepresentation, that shareholder should not be immune from personal liability for the 

CIS "actual control" 

108 (emphasis added). Here, Simon was both an active participant in the affairs o 
Pamcorp and an active participant in much of the conduct at the core of this case. 



alleged "improper conduct" with "actual control" of the corporation--would effectively 
delete the "actual control" requirement from the Amfuc test. Presumably, one who 
engages in improper conduct has "actual control" over his or her own actions. Thus, 

and remand for reconsideration the trial court's denial of Simon's counterclaim for 

debts of Pamcorp and Pamcorp Holdings. The focus of these assignments of error is not 

conduct'' and causation. Reinbold contends, particularly, that the evidence was 

would permit "piercing the corporate veil.'' 

and Pamcorp."m That claim, in turn, consisted of two counts, the first pertaining to 
piercing the corporate veil of Pamcorp, and the second pertaining to piercing Pamcorp 
Holdings' corporate veil. Reinbold and Simon were named as defendants to each count, 
0 and both counts alleged that shareholder liability should be imposed because 
defendants had engaged in "improper conduct in exercising control over" the 

"improper conduct. " 

however, the parties proceeded to treat undercapitalization, misrepresentation, and 
"milking" as independently sufficient bases for imposition of shareholder liability. See 
note 17, above. For example, before trial, Reinbold successfully moved for partial 
summary judgment against the undercapitalization-related al1egations.m At the close o 

based on insufficiency of the evidence.0 That motion explicitly challenged the 
sufficiency of the evidence supporting the common-law fiaud claim and the " 
allegations of the shareholder liability claim, but did not expressly refer to th 
misrepresentation-related allegations of that claim. In context, though, it i 



Whatever the procedural propriety of separately adjudicating the undercapitalization, 
misrepresentation, and "milking" allegations of improper conduc t , a  Reinbold does not 
dispute that affirmance with respect to either "milking" or misrepresentation would yield 
111 shareholder liability of $34.5 million. Thus, if we affirm as to one, we need not 
consider the other. 

e trial court erred 

, 

I 

what should or shouldn that thing, is at what point did taking any 

0, I found the $2 million dollars. Wh a loan reduced it by 
s1x percent, five percent, from 40 to 35 perce d in and of itself that 
they would get the loan. Not an enormous difference, but a difference. What 
I haven't done is drawn the legal conclusion. I've intentionally done it that 



call on materiality. I think that's just the way it was in reality. I'm not 
prepared to do that yet. I will pull the trigger on that to make a final 
conclusion. 'I 

sufficiently significant to materially affect the potential for outside investment and, 

million in assets materially affect the corporationk prospect of attracting an additional 
$1 0 million in investment, so that it could ultimately have been able to pay its corporate 
d e b t ? m  In that connection, it must be emphasized that plaintiffs "milking" causation 
theory is not that, but for the "milking," the $2 million would have been available to pay 
off Pamcorp's debt. Indeed, it appears to be undisputed that, if those funds had been 
retained, they would have been used to pay operating expenses, allowing the company to 
continue operations for a slightly longer period. Nor is it disputed that the $2 million 
would not have been enough to keep the business from failing. Rather, plaintiffs 
materialityhausation argument, which the trial court accepted, was that the presence of 
an additional $2 million on the corporate balance sheet, coupled with the fact that the 
initial principals had left their money in the company rather than repaying themselves 
with part of that $2 million, would have materially improved the likelihood of Pamcorp 

by extension, of causation--in cases like this can seem to partake of "We know it when 
we see it" jurisprudence. Nevertheless, those determinations are generally committed to 
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judgment. Preponder 
balanced. Preponderance means it has to be 50%--plus a little more. 

"Judge Keys' percentages tell us that plaintiff fell 

evidence must be more than equally 

, 

great to be deemed material, see - Or App at - (slip op at 30-3 l), Reinbold never 
argued that, as a matter of law, if the corporation's "premilking" likelihood of attractin 
the necessary investment was less than 50 percent, then any amount of "milking," no 
matter how egregious, was not actionable because plaintiff could not establish the 
requisite causation. Instead, Reinbold's causation argument was limited to asserting that, 
even if the court were to find that some of the $2 million was improperly disbursed, that 
would not have materially affected an investor's decision. That is, Reinbold's counsel and 

explanation of his or her objection that is specific enough to ensure that the court can 

der liability because 









c 
regon Judicial Department Appellate Court Opinions Page 22 of 24 

' .  
Return to previous location. 

We note that the parties and the ated each of 
the asserted three bases for finding flimproper conduct" for piercing 
the corporate veil--misrepresentation, undercapitalization, and milking 
of corporate assets--as separate and independently su f f i c i en t  bases for 
imposing shareholder liability, rather than addressing the evidence of 
all types of alleged "improper conductff together in evaluating whether 
shareholder liability should be imposed. See - Or App at - 
at 27-29 )  (describing procedural posture). Because the parties have 
chosen to try the claim in this manner, we express no opinion as to the 
propriety of separating out the allegations as stand-alone bases for 
shareholder liability. B u t  see Gemiqnani v. Pete, 187  Or App 584,  5 9 1 -  

orate insolvency" or f funde rcap i t a l i za t ion f f )  . 






